Respondent had 131 employees at the subject mine (Secre-
tary's Exhibit C-12).  In 1981, approximately 1,292,568
tons of coal was produced by Respondent (Secretary's
Exhibit.c-65); apparently 980,172 tons were produced at the
subject mine (Secretary's Exhibit C-63); in 198.2, 1,353,829
tons were produced by Respondent, 1,050,408 tons at the
subject tmine (id); in 1983, 919,118 tons were produced at
the subject mine (C-63) and from January to March 1984,
185,288 tons were produced (id).  On the basis of this
evidence, I conclude that Respondent is of moderate size,

6.   Between March 3, 1981 and March 2,'1983, 354 viola-
tions were assessed against-the "controller" of Respondent
(the owner of Respondent, O'Dell Rogers, also, owned other
companies), 35 of which were paid.  (Secretary's Exhibit
C-27).  Between the same dates, 51 violations were assessed
against Respondent, 32 of which were paid.  (Secretary's
Exhibit C-l).  I do not consider this history to be such
that penalties otherwise appropriate should be increased
because of it.

7.  Respondent is presently in bankruptcy before the
Bankruptcy Cour-t for the Eastern District of Kentucky in
Lexington, Kentucky (transferred from the Western District
of Virginia).  The Statement of Financial Affairs filed by
Rebel shows an inventory of the property on April 30, 1983,
of $421,976 (at cost).  An attached schedule shows pending
suits against the company seeking more the 2 million
dollars in damages.  Included in these suits are cases
brought by MSHA to collect civil penalties. The same docu-
ments show that Respondent has sold and had repossessed
substantial quantities of mining equipment.  It shows
further in a list of notes and accounts payable that it
owes creditors in excess of 3 million dollars.  Based on
this information, it is apparent, and I find that the
imposition of substantial penalties in these cases would
affect Respondent's ability to continue in business.

8.  On a number of occasions-prior to the incidents
involved herein, Complainant was disciplined for matters he
considered related to miners' safety.  (1)  In about
February 1980, he asked management to have the miners with-
drawn because of what he thought was an imminent danger
(loaders working within 100 feet of charged holes).  He
asked MSHA for an inspection under section 103(g) of^the
Act.  The foreman J. D. Ellison threatened to fire him
thereafter.  (2)  At an unrelated grievance meeting in
March 1980, Superintendent Clarence Inscore asked Complain-
ant if he had called MSHA concerning Respondent s failure
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